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Hired Guns

Insurance professionals can use their experience to help resolve disputes —and

earn extra cash.

by Robert W, MacDonald

he industry contains a small
group of well-known insurance
people who occasionally slip
out of their normal roles and serve as
expert witnesses in all types of insur
ance arbitration and litgation,
! In the late 19508, CBS network
ired a series named "Have Gun will
Travel, in which the hero, plaved by
the actor Richard Boone and named
:' Paladin, rents himsell out to settle dis-
putes as a 19th-century mercemiry,
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This is the mentality that goes along
with the insurance savvy necded to
be classified as an "expert witness”
The only difference between Faladin
and todays expert witnesses is that he
often rejected compensation in order
to take on just causes, The endency
today is for the “best gun™to go o the
"hest buck.”

Undoubtedly insurance—whether
property, casualty, annuity or life—is a
complicated subject dominated by
precedence, procedure and contract,
The kaleldoscope of covered risks,
combined with a special brand of e
gon and complicated contractual pro-

vigions, make it victually impossible o
any lavperson, no matter how well
intended, educated or intelligent, to
make a reasonable judgment when
insurance disputes escalate to the level
of litigation

Sa, before lawyers, judges and
juries can render a judgment in a con
flict, they must rely on experts to
translate and explain the issues, The
job of an expert witness is o put in
plain words not only what the com
plicated issues of a dispute are, bul

also more importantly what they
mean, As a result, these experts exert
a significant impact on the direction




and results of insurance litgation.
There is nothing wrong with the con-
cept of calling on expert witnesses to
lend their knowledge to the resolu-
tion of complicated disputes. No one
argucs with the logic of seeking
expert guidance in areas where we
possess little experience and under-
standing. But problems can and do
occur when each side brings in their
own “dueling expert witness” in order
to win the day,

Shades of Paladin

A lew ]."t'ilr!'i g [ Lf(![ﬂ[i:ll]i‘.‘,"ﬁ
were involved in an agent dispute and
one retained me as an expert witness,
With decades of industry experience
ranging from agent to head of an
agency company, 1 seemed well quali-
ficd o apply my expert knowledge.
Much to my surprise, I walked into
the hearing room only to discover
that the other party had hired its own
expert witness. And, he was not just
any witness; he was someone [ had
known for more than 20 years and
who had come as close to anyone to
being my business hero and role mod-
el It was a ltle like Paladin going up
against the guy who had taoght him
to shoot. The ciase boiled down (o
each of us doing a guick-draw with
our knowledge and experience, try-
ing to shoot each other's position
down, Fortunately, when we finished,
both sides agreed to a compromise
and settlement

The point is that with high stakes
at risk in most insurance litigation,
such as the recent World Trade Center
single/dual event lHtuigation, neither
sice can take the chance of relying on
just one expert witness for the case.
Right or wrong, this situation can lead
o an ugly and confusing battle, not
over the right and wrong of the
issues, but over which side can lind
the maost believable and convincing
L'![H:‘I'[ WItNess,

Even though the expert-witness
system has weaknesses, it does play a
valuable role in the efficient and usu-
ally reasonable resolution of insurance
disputes. This has given rise to a rather
extensive, i somewhat unknown, cot-
ge industry of "expert witnesses” It

Profile of an Expert Witness

* Male

s Has about 12 years
business axperisnce

is made up of individuals who are
willing to put their experience up for
sale and testify in a wide varlety of
msurance disputes,

Yet, despite the need, there is a
dearth of qualified individuals who
are available and effective as expent
witnesses, Law firms are always
scouring the landscape for the next
superstar of expert witnesses, Insur
ance professionals with solid experi-
ence in the business, and who are
good communicators, should consid-
er becoming an expert witness in
insurance disputes, Serving as an
expert witness gives professionals
the opportunity to have an impact on
the future of insurance law.

Who's Who

Expert witnesses have one of two
tvpes of credentials;

o 'Technical expertise and testify as
to the specilic and formubi-driven ben-
efits of insumnoe; or

« Generi] management experience
and bring their more abstract knowl-
edge 1o the issue,

For example, an actuary may be
called upon to restily as o the "human
lite value” of an individual in & wrong-
ful death case or to the life expense
for a teenager permanently disabled as
the result of an atfault accident, The
maore esoteric expert witness, who
may be more valuable and difficult to

find, s the generalist who can effec |
tively communicate the nuances of the
insurance industry with the force of
apinton as if it were hard fact,

Professionals in the insurance
business with extensive technical
training or expertise in the general
arcis of the industry such as opern
tions, marketing, product develop-
ment, systems, underwriting and new
business, have the makings of an
EXpert witness.

Based on a 1997 survey conducted
by The Legal Rescarch Network, the
average age of most expert witnesses
is a graying SCish, with the voungest
in their 30s and some as old as 70,
Expert witnesses are prodominantly
male and have been in the business an
average of 12 vears, Those clearly iden
tificd as expert witnesses testify in
court about tour times & vear and also
participate in an average of eight or
more depositions per year,

Compensation

The financial rewiards [or a leading
expert witness are guite substantial.
While figures will viry depending on a
number of factors, the averige techni-
Al expert witness can expect about
5175 per hour, plus expenses. An expe-
rienced and effective generalist in the
industry can command anvwhere
from $300 to $500 per hour for his
experience,

Many expert witnesses bilurcate
their fees, depending on the situation,
For example, an expert may charge
$300 per hour in court and $150 in
depositions. In addition, leading
expert witnesses can also demand a
retainer for their services, These
retainers will range from $2,000 (o
55,000, Lsing these averages, it's falrely
easy 1o see that a popular expert wil-
ness cin genesate annual income well
into the low six-ligure range, That's
not shabby for simply talking about
what vou have stored in your knowl-
edge base.

Expert witnesses advertise their
experience and availability in any
number of legal journals and publica-
tions, such as The American Lawyer
and National Law Journal or various
stiate books such as The New Jersey
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Law Journal, Minnesota Lawver or
New York Law Journal, to obtain
pPaOsitions,

In today's connected Internet
world there are numerous Web sites
designed to help liwvers find expert
witnesses and to serve as a bulletin
board for expert witnesses, albeit for
a fee, to register thelr experience
and availability, Believe it or not,
there are even "expert witness bro-
kers,” much like employvment agen-
cies, who, lor a percentage of fees,
will represent and marketr the avail-
ability of an expert witness to
lawyers nationwide,

I'o have better success at being
hired as an expert witness its impor
tant 10 market yoursell’ without seem-
ing 1o do so. Avoid the appearance ol
being a "professional” Chired gun)
expert witness, 15t is obvious that you
are making a career simply out of sell-
ing your experiences, then you cian
become tainted as a witness who
offers his or her opinion to the highes!
bidder. The opposing side will make
the point, causing some of your effec
tyeness and credibility to be lost and
your villue as an expert witness would
be reduced.

However, there are three underpin
nings that lead to being a successtul
CXPErt Wiless:

o Know how much you are worth,

e Be honest: and

« He simple.

Alsa, don't be afraid to charge fair
vitlue for your experience, You have
worked long and hard o become an
expert in your feld and have some
thing few others have and many need
and want,

Rely on Public Relations
The best way to be viewed as a
potential expert witness is 1o be visi

ble in the industry, Market yourself

as an expert to the industry by writ-
ing articles for trade publications
and by making speeches to various
organizations. If your specialty 1s in
product development and design,
write about it, If you have extensive
experience managing distribution,
give speeches, Another wiy 1o gain
exposure as an industry expert is in
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the media, Few in the media really
understand the insurance business.
They are always looking for a credi-
ble source to help them understand
the issues and to frame the story
they are writing. Although compen-
sation isn't offered, cultivating your
“expert status” with the media will
make vour name visible to those
who are willing to pay you for vour
experience. Setting up a Web site 1o
showcease vour articles and to Hst
vour expert witness experience is
also important.

On the Job

There is a lot more 0 being an
expert witness than simply
wilking into the court-
rovom and offering an
opinion, Testimony in
a trial is the culmina-
tion ol the expert’s
contribution  to
the casce—not the
totality., At the
front-end of each
case, i good deal
of time s spent
reading all the
information rela-
tive to the case
and meeting with
attorneys. Keep
track of the time
spent on each activi-
tv and stand by yvour
numbers, Not only will
this you  more
respect, but inevitably you will
be in higher demand and ultimately
better paid.

Fundamental to succecding as an
expert witness is to be honest with
voaur opinion or don't even offer it. To
be respected and effective as an
expert witness you must have the
courage to tell the lawyers your hon-
est opinion—not just what vou think
they want to hear. Taking this
approach may mean that you miss an
opportunity o make a few bucks, b
the alternative of trving 1o massage
your opinion to fit the situation will
ultimately damage vour credibilicy and
make you persona non gratls as an
expert witness, Therefore, miss some

cHrn

business, give up a few bucks, but be
honest with the lawyers (even i they
don't want o hear ity and vou ulni
mately will be better for it
The most important talent an
expert witness can bring to a case is
the ability to take complicated issucs
and make them simple. An expert
witness is called because there is
complicated issue few people under
stand. The job of an expert wiiness s
not to make insurance experts out of
the judge or jury, bur to help them
understand the meaning of what an
expert knows about insurance
Unfortunately, many expert witness-
¢y seem to believe the job is to
educate rather than eluci
date. All they end up
doing 18 confirming the
obvious—that there is
a complicated ssue
at stake,
The insurance
business is full of
arcane, boring,
confusing 1ssues,
with comphicated
benefits, obscure
caontract provi-
sions, all con-
tributing to an
abyss of under-
standing, A person
who knows all this,
yet has the ability to
make them all sound
more ke
novel than a manual tor
assembling dirt, will have a
very successful carcer as an experl
witness, Anyone can mike simple
things complicated, It takes a talented
communicator to make complicated
things simple.
sure, the bottom line is that the
expert witness is the hired gun of
insurance litigation, but such a person
an impact and add real value in the
reasonable resoluton of insumnce dis-
putes. An individual with valid exper-
tise in the business, a core value ol
honesty and the ability to communi-
cate effectively not only can contribute
to the smooth flow of the insurance
concept, but also have a good time
plaving expert for hire. [m
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